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Mr. McCarran, from the Committee on the J udiciary shout BRARY, 


the following 


REPORT 


[To accompany H. R. 1267] 


The Committee on the Judiciary, to which was referred the bill 
(H. R. 1267) to reimburse the Stamey Construction Co. and/or the 
Oklahoma Paving Co., as their interests appear, having considered 
the same, reports favorably thereon, without amendment, and recom- 
mends that the bill do pass. 


PURPOSE 


The purpose of this bill is to confer jurisdiction upon the United 
States District Court for the Western District of Oklahoma to hear, 
determine, and render judgment according to law with respect to the 
loss, if any, sustained by Stamey Construction Co., Hutchinson, Kans., 
and/or Oklahoma Paving Co:, Oklahoma City, Okla., as their interests 
appear, under Reclamation Bureau contract 12r—16294, schedule of 
specifications No. 1374, Altus project, Oklahoma, arising out of or 
attributable to the alleged failure of the Government to supply mate- 
rials as provided for in said contract. Such judgment would be 
subject to appeal by either party pursuant to title 28, United States 
Code, section 1291, and action thereon by the court of appeals could 
be reviewed pursuant to title 28, United States Code, section 1254. 
Section 2 of this bill directs that findings and judgment, if rendered in 
favor of the claimants, be certified to the Secretary of the Treasury, 
who is authorized and directed to pay the amount set forth in said find- 
ings and judgment to the claimants as their interests may appear. 
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STATEMENT 


The contract in question was awarded to Stamey Construction Co. 
on July 24, 1946, and called for completion within 210 days after 
receipt by the contractor of notice to proceed. Notice to proceed 
was received by the contractor on September 23, 1946. Due, pri- 
marily, to delays in delivery of reinforcement steel, extensions of 
time for completion, aggregating 199 days, were subsequently granted, 
thereby fixing the date for completion as November 6, 1947. Work 
under the contract was completed on December 10, 1947. 

Details upon which this claim is based are contained in reports 
from the Department of the Interior, the Comptroller General, and 
the Department of Justice, which appear in House Report No. 1156, 
Eighty-second Congress, first session. This bill was amended by 
the House in accordance with recommendations contained in the 
reports referred to above. 

The committee has for some time been considering the advisability 
of increasing the limitation stated in section 1346 of title 28, United 
States Code, so as to permit a greater number of suits to be filed in 
the United States district courts. Pending such general legislation, 
the committee sees no reason why in particular cases jurisdiction 
may not be conferred on the district court for the trial and deter- 
mination of such controversies as are involved in this case. 

Attached hereto and made a part of this report are letters received 
from the Department of the Interior and the Comptroller General 
of the United States as well as a copy of a letter from the Deputy 
Attorney General addressed to the Director of the Bureau of the 
Budget. 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., September 27, 1951. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

My Dear Mr. CEeLuer: We are glad to comply with your request for a report 
on H. R. 1267, a bill to reimburse the Stamey Construction Co. and/or the Okla- 
homa Paving Co., as their interests appear. 

It is my understanding that, contrary to the title of the bill, enactment of 
H. R. 1267 would do no more than authorize institution of an action by the 
parties named in it against the United States in the United States District Court 
for the District of Oklahoma and, notwithstanding the provisions of section 1346, 
title 28, United States Code, vest jurisdiction in that court to render judgment on 
the merits of the claims presented. In other words, unlike S. 2099, a predecessor 
bill in the Eighty-first Congress, H. R. 1267 would not, if enacted, restrict the 
court’s function to that of a finder of facts and, without regard to the law applicable 
to the case, direct the Secretary of the Treasury to pay whatever sum the court’s 
findings showed to be ‘‘the amount of loss, if any, sustained by Stamey Construc- 
tion Co., Hutehinson, Kans., and/or Oklahoma Paving Co., Oklahoma City, Okla,. 
as their interests appear, Reclamation Bureau contract under Schedule of Speci- 
fications No. 1374, Altus project, Oklahoma, arising out of or attributable to the 
alleged failure of the Government to supply materials as provided for in said 
contract.”’ It is on the basis of this onlicanebaiia that, despite its belief that 
neither of the prospective plaintiffs has any cause of action against the United 
States, this Department interposes no objection to enactment of H. R. 1267. 

The facts relating to the case as disclosed by our files are set forth in the following 
paragraphs. 

The specifications referred to in the bill‘and in contract No, 12r—16294, of which 
they were a part, provided for the construction of certain earthwork and structures 
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on the Altus Canal of the W. C. Austin project of the Bureau of Reelamation in 
Oklahoma. Bids submitted by the Stamey Construction Co. in the amount of 
$337,147 and by two other bidders in the amounts of $364,651.50 and $452,533, 
respectively, were opened on June 28, 1946. The report of the board which opened 
the bids stated that the issuance of the notice to proceed would depend upon the 
availability of the right-of-way and of the materials to be furnished by the 
Government. Of these materials, the most difficult to obtain at the time was 
steel for processing into bars that were used to reinforce concrete construction, 

Prior to the award of the contract, the Bureau of Reclamation indicated to the 
Stamey Construction Co. that it would be very difficult for the Government to 
obtain reinforcement steel, and the company undertook to find out whether it 
would be able to obtain the steel. On July 19, 1946, 5 days before the contract 
was awarded, the company received a letter from the Patterson Steel Co., Tulsa, 
Okla., which read in part as follows: 

“At the present time we are completely out of reinforcing steel, and have no 
definite promise when we will receive any. However, we believe this condition 
will right itself soon, so that we could make delivery of a carload by September 15.” 

‘The contract was &warded to the Stamey Construction Co. on Jaly 24, 1946. 
It called for completion of the work within 210 days after the receipt by the con- 
tractor of the notice to proceed. On August 5, 1946, the Chief Engineer instrueted 
the construction engineer to accept the contractor’s proposal to furnish reinforce- 
ment steel, and the notice to proceed was received by the contractor on September 
23, 1946. 

Thus, the original date for completing the contract was fixed as April 21, 1947 
However, primarily because of delays in the delivery of reinforcement steel, exten- 
sions of time aggregating 199 days were subsequently granted, thereby fixing the 
date for completing the contract as November 6, 1947, All work under the con- 
tract was completed on December 10, 1947. 

On July 16, 1946, 8 days before it was awarded the contract, the Stamey Con- 
struction Co. made a subcontract covering part of the work with the Oklahoma 
Paving Co., under which Stamey agreed to pay its subcontractor a total amount 
of $194,876.81. This subcontract bound the Stamey Construction Co. to furnish 
reinforcement steel to its subcontractor and it contained no provision modifying 
this obligation on the part of the prime contractor in the event of delay in the 
procurement of the steel. 

Several orders for changes were issued by the contracting officer under which 
the Stamey Construction Co. was directed to obtain the reinforcement steel and 
the Government agreed to pay for the steel at rates stated in the orders for changes, 
The contractor accepted these change orders. 

By October 15, 1946, the work had progressed to the place where the contractor 
was ready to use reinforcement steel. However, it was not until November 27, 
1946, that the first carload of reinforcement steel (11 percent of the total amount 
needed) was received from the Patterson Steel Co. In January 1947, the con- 
tractor received its last shipment (24 percent of the total amount needed) from the 
Patterson Steel Go. The remainder was obtained from other contractors, and the 
final shipment was received on July 12, 1947. To assure a normal and efficient 
prosecution of the work, steel should have been delivered at a steady rate from 
October 15, 1946, to March 12, 1947. 

In connection with the delay in furnishing the reinforcement steel, the Okla- 
homa Paving Co. filed suit against the Stamey Construction Co. in the United 
States District Court for the Western District of Oklahoma, claiming, among 
other things, damages in the amount of $47.448 for losses allegedly sustained 
by the plaintiff because of delay on the part of the defendant in furnishing supplies 
and materials required by the subcontractor. We are informed by the clerk of the 
court that after the issues were joined and two pretrials held the Oklahoma Paving 
Co. filed for dismissal of the case at its own costs. An order dismissing the case 
without prejudice was issued on March 29, 1949. A copy of the letter, dated 
March 28, 1951, from the clerk of the court is enclosed. 

For the purpose of clarity we suggest that on page 1, line 5, there be inserted, 
in lieu of the words “‘findinzs of fact as to the amount of loss, if any,’’ the words 
“judgment according to law with respect to the loss, if any,”’; that before the word 
**Reclamation”’ in line 8, page 1, there be inserted the word ‘‘under;’’ that there be 
inserted after the word “contract” in line 9, page 1, the expression ‘‘(I2r-16294)”’; 
that a comma be substituted for the werd ‘“‘under’’ in the same line; and that the 
comma and the words “and to render judgment upon the merits of such claim” 
on page 2, lines 1 and 2, be deleted. 

he Bureau of the Budget has submitted to us for transmittal to your committee 
copies of the comments of the Comptroller General and the Department of Justice 
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on H. R. 1267, Copies of the comments of those agencies, dated July 6 and July 
31, respectively, are enclosed. 
We are advised by the Bureau of the Budget that there is no objection to the 
submission of this report to your committee. 
Sincerely yours, 
Wittiam E. Warne, 
Assistant Secretary of the Interior. 





CompTrROLLER GENERAL OF THE UNITED SratTss, 
Washington, D. C., July 6, 1951. 
Hon. Freperickx J. Lawton, 
Director, Bureau of the Budget. 


My Dear Mr. Lawron: Reference is made to your letter of June 7, 1951, 
transmitting a copy of a report of the Secretary of the Interior to the chairman, 
Committee on the Judiciary, House of Representatives, on H. R. 1267, Eighty- 
second Congress, entitled “A bill to reimburse the Stamey Construction Co. 
and/or the Oklahoma Paving Co., as their interests appear,” and requesting an 
expression of my views with respect thereto. 

The said bill provides as follows: 

“That jurisdiction is hereby conferred upon the District Court of the Western 
District of Oklahoma to hear, determine, and render findings of fact as to the 
amount of loss, if any, sustained by Stamey Construction Company, Hutchinson, 
Kansas, and/or Oklahoma Paving Company, Oklahoma City, Oklahoma, as 
their interests appear, Reclamation Bureau contract under Schedule of Specifica- 
tions Numbered 1374, Altus project, Oklahoma, arising out of or attributable 
to the alleged failure of the Government to supply materials as provided for in 
said contract, and to render judgment upon the merits of such claim: Provided, 
That the passage of this act shall not be construed as an inference of liability on 
the part of the Government of the United States. Such judgment shall be sub- 
ject to appeal by either party pursuant to title 28, United States Code, section 
1291, and action thereon by the court of appeals may be reviewed pursuant to 
title 28, United States Code, section 1254. 

“Sec, 2. If the court shall enter a final judgment in favor of the claimant, the 
court shall cause such fincings and iudgment to be certified to the Secretary of 
the Treasury, who is hereby authorized and directed to pay, out of any money 
not otherwise appropriated, the amount set forth in said findings and judgment 
to the Stamey Corstruction Company and the Oklahoma Paving Company, as 
their interests may appear.”’ 

There is no record of any claim involving the subject matter of the bill having 
been filed in the Gerferal Accounting Office, and there is no factual information 
here with respect thereto other than that contained in the contract, the papers 
attached thereto, and the vouchers evidencing payments under the contract. 

It appears from the terms of contract No. 12r—16294, dated June 24, 1946, that 
the Stamey Construction Co., a partnership, agreed to construct certain earth- 
works and structures for an irrigation canal on the Altus project near Altus, 
Okla., in accordance with specifications No. 1374 of the Bureau of Reclamation, 
which were attached to and made a part of the contract. Paragraph 21, on page 3 
of the specifications, provided that all work would be completed within 210 calen- 
dar days from the date of receipt of notice to proceed. The approximate quantities 
of the various types of work to be performed were set forth in a schedule attached 
to the specifications; and, on the bas’s of the unit prices to be paid for work as 
fixed by the contract, the total estimated cost was stated to be $337,147. By 
paragraph 22 of the specifications, the contractor agreed to pay to the Government 
as liquidated damages the sum of $100 for each day of delay in completion of 
the work. The contract work was not completed until 443 calendar days after 
the date of receipt of notice to proceed; but, inasmuch as extensions of time 
were granted by the contracting officer totaling 199 calendar days, all liquidated 
damages were remitted, except $3,400 representing liquidated damages for 34 
calendar days of unexcused delay. 

It appears from findings of fact by the contracting officer that of the delay in 
completion of the work 173 calendar davs were extended due to late delivery of 
reinforcement steel bars. The responsibility for furnishing the necessary rein- 
forcement bars rested originally upon the Government under paragraph 23 of the 
specifications, which provided that the Government would furnish practically all 
of the materials—except earth, sand, concrete aggregate, etc.—which would 
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become a part of the completed construction work, including, specifically, the 
steel ,reinforeement bars which were essentially for the building of concrete 
structures. A serious steel shortage existed when the contract was entered into; 
and on September 23, 1946, when notice to proceed appears to have been received 
by the contractor, the Government had not been able to arrange with any supplier 
for furnishing the required steel reinforcement bars. As a matter of fact, it is 
stated in the report of the Secretary of the Interior that prior to the award of the 
contract the Bureau of Reclamation indi¢ated to the contractor that it would be 
difficult for the Government to obtain reinforcement steel, whereupon the con- 
tractor undertook to find out whether it would be able to obtain steel on its own 
account. It was stated further that on July 19, 1946, the contractor received a 
letter from the Patterson Steel Co., Tulsa, Okla., advising that, although at the 
time it was completely out of reinforcement steel and that it had no definite 
promise as to when it would receive steel, it was believed that this condition would 
be corrected soon thereafter so that a carload could be delivered by September 15, 
1946. Also, it was stated that on August 5, 1946, the Chief Engineer, Bureau of 
Reclamation, instructed the construction engineer to accept the contractor’s 
proposal to furnish reinforcement steel. Orders for changes Nos. 2, 4, 6, 7, and 8 
were issued pursuant to article 3 of the contract under dates of January 3, Feb- 
ruary 10, April 17, June 24, and July 23, 1947, respectively, providing that the 
contractor, in lieu of the Government, should furnish the reinforcement steel 
required for the contract work and that the contractor would be paid for the steel 
at specified prices per hundredweight. Each order for changes contained at the 
end thereof a statement by the contractor, which was addressed ‘‘Construction 
Engineer, Bureau of Reclamation, Altus, Okla.,’’ as follows: 

“Adjustment of the amount of compensation due under the contract and/or 
the time required for its performance by reason of the changes ordered above is 
satisfactory and hereby accepted.”’ 

The orders for changes were signed by the contruction engineer as authorized 
representative of the contracting officer and were approved by the Acting Chief 
Engineer apparently as representative of the head of the department, as required 
by article 3 of the contract. So far as the records here indicate, payments have 
been made at the contract unit prices for the work performed and payments 
have been made for the steel which the contractor was required to obtain for the 
work pursuant to the orders for changes. There is nothing of record to show that 
any claim was filed with the Department of the Interior by the contractor for 
josses sustained by reason of the delay in obtaining reinforcement steel. 

The legal principles underlying the contractor's claim are well settled. The 
contractor obligated itself under the terms of the contract to construct the earth- 
work and structures at specified unit prices which have been paid. The Govern- 
ment agreed also to make an equitable adjustment in the contract prices and in 
the time for performance if the drawings and specifications were so changed 
within their general scope as to inerease the amount due under the contract and 
the time for completion of performance. There is no provision in the contract 
requiring or authorizing the payment of any additional amount by reason of any 
delay in obtaining steel. The delay caused by the contractor’s inability to obtain 
steel was compensated for by an extension of the contract time for performance; 
and this, with the additional payments for steel pursuant to the orders:for changes, 
all of which the contractor accepted as being satisfactory, constitutes the full 
measure of the Government’s liability under the contract provisions. (See United 
States v. Rice, 317 U.S. 61; McCord v. United States, 9 C. Cls. 155; Moran Brothers 
Co. v. United States, 61 id. 73; Snare & Trieste Co. v. United States, 75 id. 326; 
and Newport News Shipbuilding Co. v. United States, 79 id. 1. Also, see Crook Co. 
v. United States, 270 U. S. 4; and United States v. Foley Co., 329 U.S. 64.) 

It appears that, as pointed out in the report of the Secretary of the Interior, 
the purpose of the proposed legislation is to change the forum by conferring juris- 
diction upon the United States District Court for the Western District of Okla- 
homa to consider the claim on the same basis the court would otherwise have 
been authorized to consider it but for the fact that the amount of the claim is in 
excess of the limitation stated in section 1346, title 28, United States Code. How- 
ever, no special legislation is needed to enable the claimant to file suit against the 
Government in the United States Court of Claims at Washington. Although 
authority to make findings of fact as to the amount of loss in the somewhat similar 
case of .the Stebbins Construction Co. was. conferred upon the United States 
District Court for the Northern District of Oklahoma by Private Law No. 567, 
approved June 21, 1950, the granting of such jurisdiction, in the opinion of this 
Office, has the effect of affording preferential treatment and establishes undesirable 
precedents, 
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While I find no merit in the bill, if it is to be given favorable consideration, it 
should be amended for the purpose of clarification as suggested in the next to the 
last paragraph of the report of the Seeretary of the Interior. 

Sincerely yours, 
Linpsay C. WaRREM, 
Comptroller General of the United States. 


JuLy 31, 1951. 
Hon, Freperick J. LawTon, 
Director, Bureau of the Budget, Washington, D. C. 


My Dear Mr. Lawton: This is in response to your request for the views of 
the Department of Justice relative to the proposed report submitted by the 
Department of the Interior on the bill (H. R. 1267) to reimburse the Stamey 
Construction Co. and/or the Oklahoma Paving Co., as their interests appear. 

The bill would confer jurisdiction upon the District Court of the Western 
District of Oklahoma to hear, determine, and render findings of fact as to the 
amount.of loss, if any sustained by Stamey Construction Co., Hutcltinsen, Kans., 
and/or Oklahoma Paving Co., Oklahoma City, Okla., as their interests appear, 
arising out of or attributable to the alleged failure of the Government to supply 
materials as provided for in a contract with the Reclamation Bureau of the De- 
partment of the Interior and to render judgment upon the merits of such claim. 
The bill would further provide that the passage of the act shall not be considered 
as an inference of liability on the part of the Government and that such judg- 
ment shall be subject to appeal by either party pursuant to 28 United States 
Code, 1291, and action thereon by the court of appeals may be reviewed pursuant 
to 28 United States Code 1254. Section 2 of the bill would provide that, if 
the court shall enter a final judgment in favor of claimant, the court shail cause 
such findings and judgment to be certified to the Secretary of the Treasury, who 
is authorized and directed to pay the amount set forth in said findings and judg- 
ment to the Stamey Construction Co. and the Oklahoma Paving Co., as their 
interests may appear. ‘ 

The proposed report of the Department of the Interior sets out the facts re- 
lating to this claim. Briefly stated, it appears that the Stamey Construction Co. 
was the low bidder on a Bureau of Reclamation project and was awarded the 
contract on its bid of $337,147. It was originally understood that the Govern- 
ment would supply the steel, but before the award of the contract Stamey was 
advised that it would be very difficult for the Government to obtain the steel, 
and the company undertook to find out where it would be able to obtain it. Sub- 
sequently, the eo» tract submitted a proposal to furnish the steel, which proposal 
was accepted. Eight days after it was awarded the contract, Stamey made a 
subcontract covering part of the work with the Oklahoma Paving Co., which 
subcontract bound Stamey to furnish reinforeement steel to its subeontractor. 
Stamey’'s contract with the Government called for completion of the work within 
210 days after the receipt of the notice to proceed, but; because of delay in the 
delivery of steel, extensions of time aggregating 173 days were granted, thereby 
fixing the date for completion as November 6, 1947. All work under the contraet 
was completed on December 10, 1947. 

As a result of the delay in furnishing the steel, the Oklahoma Paving Co. filed 
suit against Stamey in the United States District Court for the Western District 
of Oklahoma, claiming among other things damages in the amount of $47,448 for 
losses allegedly sustained because of delay on the part of Stamey in furnishing 
supplies and materials. Subsequently the Oklahoma Paving Co. moved for dis- 
missal of the case at its own costs, and the case was dismissed without prejudice 
on March 29, 1949. 

The Department of the Interior states that the bill would appear to do no more 
than authorize institution of an action against the United States and to vest 
jurisdiction in the court to render judgment on the merits of the claims. It 
observes that, unlike 8. 2099, a prior bill in the Kighty-first Congress, the instant 
bill would not restrict the court’s function to that of a finder of facts, and, with- 
out regard to the law applicable to the case, divset p»yment of whatever sum the 
court’s findings showed to be the amount of loss, if any, sustained by Stamey 
and Oklahoma. The Department of the Interior states that it is on the basis of 
this understanding that, despite its belief that neither of the prospeetive plain- 
tiffs has any cause of action against the United States, that Department inter- 
poses no objection to the enactment of the bill. 

Under date of July 17, 1950, the Department of Justice submitted to the Bureau 
of the Budget its views on a proposed report of the Department of the Interior 
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concerning the bill, 8. 2099, Eighty-first Congress. In that report the Department 
of Justice pointed out that it was a practice of long standing for the Court of 
Claims to entertain suits brought by private contractors with the United States 
for and to the use of subcontractors where the subcontractor has been injured 
through a dereliction of the Government and where the prime contractor is 
obligated to reimburse the subcontractor therefor (Asheville Construction Co. to the 
use of Grantsville Construction Co., subcontractor, v. United States, 10 Ct. Cls. 459; 
ef. Algernon Blair v. United States, 321 U.S. 730). The Depertment further noted 
that the statute of limitations on such a suit by Stamey had not run and that, 
accordingly, there was no necessity for the enactment of the bill. 

For the further objections of the Department to the bill, attention is invited 
to pages 2:and 3 of the Department’s report to the Bureau of the Budget of July 17, 
1950. 

Under date of July 26, 1950, a further statement of views on the proposed 
report of the Department of the Interior concerning this bill was transmitted to 
the Bureau of the Budget. That report set out the additional objections which 
this Department had to the bill. 

The instant bill has been amended so as to remove some of the objectionable 
features contained in S. 2099. The instant bill provides that the court is to 
render judgment upon the merits rather than to merely render findings of fact, 
and further provides that its enactment shall not be construed as an inference of 
liability on the part of the United States, which proviso was not contained in 
S. 2099. Provision for the appeal of the judgment to the court of appeals and 
review by the Supreme Court are also contained in the instant bill. 

Aside from the foregoing comments, the Department of Justice perceives no 
objection to the submission of the proposed report of the Department of the 
Interior. 

Yours sincerely, 
Peyton Forp, 
Deputy Attorney General. 





